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Abstract
China is one of the few countries in the wotld that has developed a separate ma-
ternity insurance scheme to protect women’s tights. Despite this pioneering prac-
tice, the issue of maternity insurance in China is under-researched. This article
aims to shed light on this issue from a gender perspective and through the con-
cept of “social globalization.” Based on in-depth documentary analysis of interna-
tional treaties and conventions, as well as national laws, we find that although
China has applied the overall framework of UN and ILO treaties and conventions
on maternity insurance, its concrete regulations lag behind in terms of meeting
international standards. For example, parental leave and paternity leave are not in-
cluded in maternity insurance in China. Additionally, as only urban employees are
covered by maternity insurance, it excludes the majority of Chinese women, in-
cluding non-working urban women, informal female workers (e.g. migrant workers
in cities), and rural women. In its implementation, the local practice of maternity
protection in China shows a strong “disconnection” from both international stand-
ards and domestic laws, as evidenced by the low participation rate and employers’
non-compliance. We elaborate the major causes of local implementation deficits
such as the informalization of female labor. In sum, Chinese gender-related social
protection is still overshadowed by a conservative gender culture and remains
backwards despite limited progtess.
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Introduction

In 1979, the United Nations (1979) proclaimed, “:--States parties shall
ensure to women appropriate services in connection with pregnancy,
confinement and the post-natal period:--.” In most OECD countries,
“maternity leave,” “paternity leave,” and “parental leave” are concepts
that encompass economic compensation and the provision of healthcare
setvices to women in the prenatal, natal and postnatal petiods.! In
China, the most popular semantic reference is “maternity insurance,”
which was initially introduced by the Chinese government in 1951
(Zhuang, 2009).

China is one of only a few countries with a specific insurance scheme
to cover the social risks resulting from childbirth.2 Yet few studies have
explored maternity insurance in China systematically, even though the
number of women in the country reached 667 million in 2014 (National
Bureau of Statistics, 2015). In international academic journals, few ar-
ticles explicitly focus on maternity insurance, and some only mention
maternity leave under the umbrella of overarching topics without elabo-
rating on the subject in detail (Chiu, Luk, & Tang, 2002; Granrose,
2007; Darimont, 2009). In Chinese literature, several studies have ad-
dressed this topic but from a more or less descriptive standpoint; few
have elaborated it from a theoretical and analytical angle. Therefore, ma-
ternity insurance in China represents a “forgotten corner” compared to
other forms of insurance such as old-age insurance and health insurance
(Hong, 2003).> Whereas the issue of educational and occupational in-

1 These notions differ to a certain degree: while maternity leave implies the claiming of leave
periods by mothers, paternity leave relates to fathers, and parental leave refers to leave peri-
ods taken by either mothers or fathers.

(]

Sweden is another rare example among OECD countries to have established a special paren-
tal insurance scheme (Carlson, 2013). In many other countties, the compensation of birth-re-
lated risks and the provision of comprehensive pre- and postnatal services are instead pro-
vided by a mixture of various social insurance and social welfate arrangements such as
health insurance, unemployment insurance, and family benefits programs.

[

Hong (2003, p. 59) elaborates a vivid metaphor developed to compare the five social in-
surance branches in China: old-age insurance is like a thumb, health insurance is like an
index finger, unemployment insurance is like a middle finger, work-injury insurance is like
a ring finger whose relevance has been considerably reduced, and finally, maternity in-
surance is like a little finger, a neglected area.
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equality of both genders fuels debates, attracting both academic and
public interest, the issue of gender-related social protection remains un-
der-researched.

Against this backdrop, this article seeks to fill this research gap by ex-
amining the conceptual design and local implementation of Chinese ma-
ternity insurance. Unlike conventional policy- and problem-oriented
studies within Chinese academia, this article attempts to trace the in-
herent trend and development of maternity insurance in China from an
analytical perspective. Based on a gender perspective and the concept
of “social globalization” (Deacon, 1997, 2005), we explore maternity in-
surance from a global, national, and local perspective, and seck to an-
swer two corresponding research questions. First, we look at maternity
insurance from the angle of the globalization and internationalization of
social policy, asking to what extent Chinese legal systems regarding ma-
ternity insurance converge with global treaties and conventions operating
at an independent level.# The convergence to or divergence from a
global framework of maternity insurance will be explored by comparing
Chinese legal documents with international treaties introduced by the
UN and the International Labour Organization (ILO). Next, we exam-
ine local implementation; accordingly, the second research question con-
cerns how far and to what extent the sub-national practices of maternity
insurance are substantially enforced or are disconnected from global
standards and national laws, with a focus on the discrepancy between
the law on the books and the law in action.

Based on in-depth documentary analysis of international treaties and
Chinese legal documents, we find that while maternity insurance has
been set up by the Chinese government, this pioneering practice exhibits
two main limitations. First, it lags behind in terms of meeting interna-
tional standards. For example, parental leave and paternity leave are not
included in the Chinese legal system, and more importantly, only urban
employees are covered by maternity insurance, excluding the majority of
the female population, including non-working urban women, informal
female workers (e.g. migrant workers in cities), and rural women.

4 Although maternity insurance is the term used in China, the notion of “maternity pro-
tection” is more commonly used worldwide in global gender welfare policy; in this article,
we use both interchangeably.
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Moreover, in its implementation, maternity insurance falls short of sub-
stantially benefitting local targeted groups. For instance, it is common
to find that employees of formal sectors cannot receive the benefits of
maternity insurance, mainly because non-compliance with gender-related
maternity laws is widespread across China. Following this introduction,
Section 1 introduces the analytical framework employed in this research.
Section 2 explains the international treaties on maternity protection in-
troduced by the UN and the ILO. Section 3 details the Chinese legal
documents regarding maternity insurance and compares the Chinese reg-
ulations with international standards. Section 4 examines local im-
plementation in China. The conclusion discusses the findings and their
implications.

Analytical Framework

Gender, Welfare Policy and Inequality

Gender differences are generally attributed to innate and postnatal
factors. The former is argued to stem from a physiological base.
Hostility and empathy are regarded as two major gender differences
connected with physiological differences between men and women
(Maccoby & Jacklin, 1974). Other scholars assert that gender differences
are not only inborn and congenital, but also shaped by social norms,
culture, and beliefs. Gender stereotypes, for example, are associated with
the normative anticipation of modern society (Andersen, 1988; Lindsey,
1990; Tannen, 1990). Such gender differences have caused inequality be-
tween men and women in terms of educational opportunities and access
to the labor market (Williams, 1989).

Bloch (1978) has categorized sex roles throughout the history of
Western Europe into two types: “converged” and “highly differentiated.”
In the sixteenth and seventeenth centuries, sex roles converged rather
than diverged because economic activities consisted mainly of agricul-
tural production, which was home-centered. Later on, as a result of in-
dustrialization, economic and productive activities were gradually sepa-
rated from the home. Consequently, large numbers of men started to
engage in off-farm activities, such as employment in factories, and they
received monetary forms of compensation. Women, on the other hand,



Asian Women 2015 Vol.31 No.4 | 27

performed farm activities and domestic work, which had no commercial
value. Thus, their work was tremendously undervalued in an increasingly
monetized society. The resulting polarization and distinctiveness of gen-
dered employment strengthened the position and power of men at the
expense of women (Bloch, 1978; Hochschild & Machung, 1989; Goldin,
1990). The emergence and further expansion of an industrialized society
lifestyle has also been accompanied by a male-dominated society, which
has created a gender-based hegemony and periphery. High-ranking posi-
tions and career opportunities have been overwhelmingly designed for
a male-governed society, while the roles of women have been defined
as mothers, homemakers, or dependent family members without in-
dependent economic sources (Banner, 1984).

Against this backdrop, the creation of modern welfare states and so-
cial policy was initially aimed at lessening inequalities between different
social classes and improving the social and economic position of the
vulnerable (Kaufmann, 2013a, 2013b). However, concerning similar gen-
der-based inequalities, scholars have generally held a different opinion.
For example, Esping-Andersen (1990) has proposed a typology of wel-
fare states, highlighting the gender-related welfare policies in some wel-
fare regimes that might uphold gender inequality. For instance, in the
conservative welfare states of Continental Furope (e.g. in Germany,
Austria, etc.), a male-breadwinner model dominated until the 1970s,
leaving women completely economically dependent on their husbands.
Even when women were temporarily employed in the labor market, they
mostly engaged in the low-income and informal sectors. The formality
of men’s employment and the informality of women’s activities were the
core features of the conservative welfare state (Ullrich, 2005).

Other studies have revealed remarkably similar gender differences be-
tween different types of welfare states. Analyzing these differences from
religious and cultural dimensions, Siaroff (1994), for example, has argued
that Protestantism is an advanced ideational impulse to shape a more
gender-equal culture, while Catholicism is conventionally related to con-
servative beliefs towards work and family, resulting in more conservative
welfare policies vis-a-vis women. She has pointed out that among
Scandinavian nations (e.g. Sweden, Norway and Iceland), all of which
are Protestant social-democratic welfare states, a highly gender-equal
welfare state has emerged, characterized by a highly developed public



28 | Tao Liu - Li Sun

sector that includes full-day kindergartens and full-day schools, a high
employment rate for women, and proportionally the highest share of
women’s employment in top-ranking and leading positions (Siaroff,
1994).

Since the 1980s, most welfare states, including conservative welfare
states, have undergone a profound social transition. These nations have
become more “feminine” and “gender-neutral,” as the lifestyle of wom-
en’s self-reliance and self-realization has become prevalent. Gender
equality in the fields of education and employment has evolved into a
new wotld culture. Studies show that educational and income-based gaps
between men and women in Western societies have narrowed, and
women increasingly hold leading positions and are engaged in formal
sector (Siaroff, 1994; Blau & Kahn, 2000).

Since the creation of maternity insurance arrangements is closely
linked to protecting and strengthening women’s social rights, we seek
to explore if and to what extent the maternity insurance scheme in
China has improved the social wellbeing of Chinese women and miti-
gated the effects of gender-based inequalities.

China under Social Globalization

In the context of globalization, since the 1990s, research on the wel-
fare state and social policy has evolved into the independent realm of
“global social policy,” focusing on the global dissemination of social and
welfare ideas, values, rationalized social models, and social technological
knowledge (Strang & Chang, 1993; Deacon, 1997; Leisering, 2009;
Leisering & Iiu, 2010; Kaasch, 2013; Liu, 2015). As with economic
globalization, social problems have been increasingly “globalized.” The
term “social globalization” connotes how social and ecological issues
have increasingly gained prominence in the global community since the
termination of the cold war, compared to conventional economic and
security-related policies. Social issues such as poverty and social pro-
tection are increasingly focused on in conferences and meetings around
the world, as well as the global public (Deacon, 1997, 2005; Leisering,
2005). Since there is no prospect for a welfare state to emerge at the
global level, international governmental and non-governmental organ-
izations have assumed the collective and social responsibility to transfer
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knowledge, ideas, and expertise worldwide, especially to developing na-
tions and transition economies (Deacon, 1997; Orenstein, 2003, 2005,
2008; Kim, 2008; Park & Vetterlein, 2012).

Since reforms and the open-door policy starting in 1979, the Chinese
state’s behavior has changed fundamentally from the pre-reform period.
Instead of pursuing the revolutionary doctrine of reversing the con-
temporary wortld order, reform-oriented Chinese leadership has advo-
cated instead a moderate line in order to integrate China into the inter-
national community and the world market (Kent, 2002). The hallmark
event is China’s accession to the World Trade Organization in 2001,
which significantly affected the socio-economic transition in China.
Moreover, in the area of women’s rights and the social protection of
women, China is increasingly influenced by international organizations
and treaties. For instance, China organized the Fourth World
Conference on Women in Beijjing in 1995, promising to promote gender
equality before more than 100 delegations from around the world. In
2002, the Chinese People’s Congress ratified the UN’s International
Covenant on Economic, Social, and Cultural Rights, further highlighting
women’s social protection (Leisering & Liu, 2010). Finally, in 2004, the
Chinese government included a social security clause covering all
Chinese citizens into the revised constitution (Liu, 2015).

Since China has increasingly taken part in international economic, so-
cial, and educational organizations, and since the behavior of the
Chinese state has been internationalized to certain degree (Kent, 2002;
Liu, 2015), it is reasonable to assume that Chinese maternity insurance
has gradually subscribed to a global maternity culture. In this article, we
seek to elaborate on the institutional arrangements of Chinese maternity
laws and to compare Chinese and international maternity protection in
order to uncover the institutional similarities and differences between in-
ternational and national legal documents regarding maternity insurance.
However, as Leisering (2005) has noted, learning from global ideas rests
on a wide variety of preconditions, such as the capability of political and
institutional infrastructure, the national welfare tradition and culture, the
state-society relationship in the recipient country and so on; thus, the
transfer of external knowledge is a highly complex process. We also ex-
amine local implementation deficits and the discrepancy between local
practices and national laws and regulations in China.
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Emergence of an International Maternity Regime

With regard to “maternity protection,” the United Nations (UN) and
the International Labour Organization (ILO) are the two leading inter-
national organizations. The primary institutional measures that these
global actors apply in order to influence nation states or member states,
are termed “soft” methods. International “soft power” is significantly
different from “hard power” since the former is mainly based on inter-
national treaties, conventions, and declarations with a symbolic im-
plication for nation states, while hard power is connected with direct in-
tervention in national social reforms through direct financing by interna-
tional organizations such as the World Bank (Liu, 2015). Member states
of international organizations (IOs) are subject to the concrete interna-
tional obligation of fulfilling the proclaimed targets if they have signed
and ratified these conventions. However, even after the ratification of
international treaties, the UN and ILO treaty bodies lack the “hard” or
“coercive” means to affect and steer national social policy directly if
members fail to comply (Leisering, 2005; Leisering & Liu, 2010).

Nevertheless, the importance of international treaties should not be
underestimated even if efficient and coercive methods of enforcement
are lacking. In fact, soft power might have greater clout than hard pow-
er if these ideas are internalized by actors as socially accepted rules and
values (Koh, 1997), if these ideas are globally disseminated and enjoy
high “legitimacy” among actors (Risse & Sikkink, 1999) or if to openly
deny and violate these global treaties will generate “international iso-
lation” and a “naming and shaming” effect (Meernik, Aloisi, Sowell, &
Nichols, 2012).

The international framework regarding maternity protection includes
several core conventions introduced by the UN and the ILO (see Table
1). The UN General Assembly introduced the “International Covenant
on Economic, Social and Cultural Rights” (ICESCR) in 1966 and the
“Convention on the Elimination of all Forms of Discrimination Against
Women” (CEDAW) in 1979. The ILO introduced the “Maternity
Protection Convention, 1919 (No. 3)” (C003), the “Social Security
(Minimum Standards) Convention, 1952 (No. 102)” (C102), the
“Maternity Protection Convention (Revised), 1952 (No. 103)” (C103),
the “Maternity Protection Recommendation, 1952 (No. 95)” (R95), the
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“Maternity Protection Convention, 2000 (No. 183)” (C183) and the
“Maternity Protection Recommendation, 2000 (No. 191)” (R191).

Table 1.
The International Framework regarding Maternity Protection
Year  Organization Document
1919 ILO Maternity Protection Convention (No. 3)
1952 ILO Social Security (Minimum Standards) Convention (No. 102)
1952 ILO Maternity Protection Convention (Revised) (No. 103)
1952 1ILO Maternity Protection Recommendation (No. 95)
1966 UN glitcrgaﬁonal Covenant on Economic, Social and Cultural
ghts
orc Convention on the Elimination of all Forms of Disctimination
1979 UN Aoz
gainst Women
2000 1ILO Maternity Protection Convention (No. 183)
2000 ILO Maternity Protection Recommendation (No. 191)
General Comment (No. 19) on International Covenant on
2008 UN Hconomic, Social and Cultural Rights (regarding Article 9
ICESCR)

Source: authors’ own summary based on UN and ILO treaties and conventions

The UN treaties have set up the principal standards via normative
proclamation, which are mirrored in the semantic rhetoric of human
rights, women’s rights, and gender equality. In this vein, maternity pro-
tection has been proclaimed a basic citizenship right for all nation states,
which has provided global validity. For instance, Article 9 of the
ICESCR mandates a state’s obligation to ensure the rights of everyone
to social insurance without detailing each policy field (United Nations,
1966). Additionally, in the General Comment to Article 9 introduced by
the Economic and Social Council of the United Nations (2007),
“maternity protection” has been explicitly addressed:

Art. 12(g) Maternity: 19. Article 10 of the Covenant expressly
provides that ‘working mothers should be accorded paid leave
or leave with adequate social security benefits’. 15 Paid
maternity leave should be granted to all women, including
those involved in atypical work, and benefits should be
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provided for an adequate period. 16 Appropriate medical
benefits should be provided for women and children, including
perinatal, childbirth and postnatal care and care in hospital
where necessary.

Compared to the principles declared and proclaimed by the UN trea-
ties, the ILO plays a more dominant role in the process of stand-
ardization and formalization of maternity protection worldwide through
introducing, revising, and adjusting the conventions. Through an exami-
nation of the long-term development of ILO conventions on maternity
protection, we not only explore its historical consistency but also chart
the evolution of standards concerning benefits, services, eligibility re-
quirements and target groups. Through analyzing the core conventions
and recommendations introduced by the ILO, we find that from the
first convention on maternity protection in 1919 to the recent con-
vention in 2000, the main catalogues and principles remain consistent.
All the conventions and recommendations state that maternity pro-
tection should provide a wide range of benefits and services — including
cash benefits, medical services, and health care = to women in the peri-
natal, confinement, and postnatal period, and should also offer pro-
tection to pregnant women from employment dismissal. These con-
ventions and recommendations propose that maternity protection should
be funded through public funds or compulsory social insurance funds,
which are financed by taxes or by the contributions of employers. In
some countries, such as Sweden, the financial resources for maternity
protection rest on a mixed-finance model, including both contributions
and tax revenues (Catlson, 2013). Nevertheless, the ILO standards have
been periodically adjusted and improved with regard to the target
groups, leave period, benefit levels, and the integration of paternity
leave.

Firstly, as for the target groups of the maternity protection, in the
ILO convention (1919), it targeted employees in public, industrial, and
commercial undertakings (Art. 3 of C003). In 1952, this “narrow” cov-
erage was expanded by ILO (1952a) to include women employed in
“non-industrial” and “agricultural occupations, including women wage
earners working at home” (Art. 1.1 and 1.3 of C103). The target group
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of agricultural occupations has been specifically defined as “all occupa-
tions carried on in agricultural undertakings, including plantations and
large-scale industrialized agricultural undertakings” (Art. 1.4 of C103).

Secondly, as for the leave period, it has been prolonged over time.
In 1919, the leave period was about 6 weeks after confinement (Art. 3a
of C003),> which has been extended to “at least twelve weeks” in 1952
(Art. 3.2 of C103). In the same year, the ILO (1952b) recommendation
(R95) suggested, “[W]here necessary to the health of the woman and
wherever practicable, the maternity leave provided for in Article 3, para-
graph 2, of the Maternity Protection Convention (Revised), 1952, should
be extended to a total period of 14 weeks” (Art.1.1 of R95). In 2000,
the leave period was extended by ILO (2000a) to “not less than 14
weeks” (Art. 4.1 of C183), and the ILO (2000b) recommendation
(R191) suggested that signatories shall endeavor to extend this period
to at leastl8 weeks (Art. 1.1 of R191).

Thirdly, as for the level of cash benefits for employed women, in
1952, the convention 103 read, “[W]here cash benefits provided under
compulsory social insurance are based on previous earnings, they shall
be at a rate of not less than two-thirds of the woman’s previous earn-
ings taken into account for the purpose of computing benefits” (Art.
4.6 of C103). However, in the same year, the recommendation was re-
vised to suggest that these cash benefits should be set at a higher rate,
in the amount of 100 percent of a woman’s previous earnings (Art. 2
of R95).

Lastly, the most significant transition of the ILO conventions regard-
ing maternity protection lies in the widening of the scope of protection
from solely maternity leave to parental leave comprising both maternity
and paternity leave. The claimants of maternity protection also include
employed fathers (ILO, 2000b), not only in some exceptional cases
where fathers “should be entitled to take leave of a duration equal to
the unexpired portion of the postnatal maternity leave” (Art. 10.1 of
R191), but also in more conventional cases, where the fathers can claim
a leave when the mother cannot look after the child (Art. 10.2 of R191).

5 Moreover, Art. 3(b) of C003 states that “a woman shall have the right to leave her work
if she produces a medical certificate stating that her confinement will probably take place
within six weeks” (ILO, 1919).
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The granting of paternity leave fulfills the social function of significantly
unburdening women as sole caregivers.

The trajectory of international maternity protection has undergone
constant transition, shaped by the extension of its degree of coverage,
the prolongation of the leave period, the rise in benefits and the in-
tegration of parental and paternity leave into the overall maternity pro-
tection scheme. The revisions of international conventions have been
aimed at correcting the disadvantaged position of women resulting from
giving birth, changing the uneven gender power structure, and empow-
ering individual women in a monetized market economy. The funda-
mental change in core beliefs relates to the recognition of paternity
leave, which can be seen as a realistic response to a post-industrialized
society shaped by semantics over gender equality. The basic assumption
of paternity leave is that the model of the male breadwinner in in-
dustrialized societies has been dispelled; women can also earn a high in-
come and act as the main breadwinner, while husbands can also take
on the task of child rearing. This mutual exchange of traditional gender
roles signifies the progressive development of the international maternity
protection regime and the rising status of women in contemporary glob-
al society.

Maternity Insurance in China in Comparison to ILO Conventions

In ancient times, feudal China was basically a patriarchal society that
reflected the dominant role of men and the suppression of women
(Hamilton, 1990). Under this male-hegemonic rule, men were located at
the top of the pyramid of political power, while the women remained
largely powerless and subordinate (ibid). In thousands of years of feudal
history, there has never been an institutional welfare policy protecting
women’s fundamental rights and improving their wellbeing. The estab-
lishment of maternity insurance is a product of modern Chinese history.

After the founding of the People’s Republic of China (PRC), the State
Council enacted a Labor Insurance Regulation (LIR) in 1951, which was
seen as an embryonic form of institutional and state-organized social
protection for women in modern China. As a member of the socialist
block, China emulated the Soviet model of labor protection and in-
cluded comprehensive social protection arrangements such as old age
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pensions, work safety protection, health insurance, and maternity in-
surance in the 1951 regulation (Dixon, 1981). A labor insurance model
rooted in the prevalence of state-owned enterprises emerged, providing
social benefits to employees directly (ibid). According to this regulation,
female employees were entitled to claim 56 leave days after birth, during
which continued remuneration would be ensured, and medical treat-
ments would be reimbursed by the state-owned enterprise. The LIR was
the first institutional maternity program in modern Chinese history. The
only notable limitation was that this scheme was principally enter-
prise-based labor insurance, not a social insurance arrangement financed
by a social-pooling fund.

Since China joined the UN in October 1971, the behavior of the
Chinese state has been increasingly internationalized and socialized in
the global community (Johnston, 2007). Shifting from a country isolated
from the international organizational framework to a full member state
integrated into the international community, China has been participat-
ing in multiple international governmental and non-governmental organ-
izations and has signed international treaties and conventions (Kent,
2002). Regarding the protection of women’s rights, the Chinese govern-
ment signed the “Convention on the Elimination of all Forms of
Discrimination Against Women” in 1980. In 1997, the Chinese govern-
ment signed the “International Covenant on Economic, Social and
Cultural Rights,” which was approved by the People’s Congress in 2001.
Through the signing of these core international documents regarding so-
cial rights and women’s rights, China has committed itself to fulfill its
international obligation to ensure maternity protection.

Within the Chinese legal system there are several legal documents that
address the issue of maternity insurance in China, including a series of
laws, decrees, regulations, and measures — for example, the “Law on the
Protection of Rights and Interests of Women” (LPRIW), the “Law on
Maternal and Infant Health” (LMIH), the “Law on Population and
Family Planning” (LPFP), the “Regulation on the Placement of Surplus
Staff and Workers of State-owned Enterprises” (RPSSWSOLE), the
“Notice on Several Matters concerning Maternity Benefits of Female
Employees” (NSMMBEE), the “Special Regulation on Labour Protection
of Female Employees” (SRLPFE) and the “Trial Measures on Maternity
Insurance for Enterprise Staff and Workers” (TMMIESW).
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The Chinese legal system, like the international gender regime, empha-
sizes the protection of women’s rights and pursues the goal of gender
equality. For instance, Art. 48 of the Chinese Constitution (2004) stip-
ulates, “Women in the People’s Republic of China enjoy equal rights
with men in all spheres of life, in political, economic, cultural, social and
family life.” The “Law of the People’s Republic of China on Safeguard
of Women’s Rights and Interests” (LSWRL) was introduced in 1992,
and it is regarded a milestone in maternity protection in China. Art. 28
of the LSWRL dictates that the state shall develop social insurance, so-
cial assistance, social welfare, and medical services to protect women’s
social entitlements, and Art. 29 explicitly states that the state shall pro-
mote a maternity insurance system and shall develop further social pro-
tection systems regarding childbirth, and local governments and relevant
local authorities shall deliver maternity assistance for impoverished
women. In 1995, the “Labour Law of the People’s Republic of China”
(LL) was introduced and Art. 61 to 63 address the rights of employed
women to maternity protection, maternity insurance and health services
pertinent to childbirth. In 2008, the “Labour Contract Law of the
People’s Republic of China” (LCL) was put into practice, Art. 6 of
which notes the entitlements of employees to social insurance and ma-
ternity insurance. Recently, the “Social Insurance Law of the People’s
Republic of China” (SIL) was promulgated in 2010, which establishes
a legal foundation for all five branches of social insurance in China, in-
cluding maternity insurance, old-age insurance, health insurance, un-
employment insurance and work-injury insurance. Its Chapter VI has set
up a legal framework for the entitlements of employed women to ma-
ternity cash benefits and maternity medical expenses (Art. 54, 55) and
it regulates the employer’s obligation to pay contributions for maternity
insurance (Art. 53).

Until now, China has behaved in a passive rather than an active man-
ner considering ILO treaties on maternity protection; it has not signed
any of them. However, this passive behavior towards ILO conventions
does not reduce the importance of ILO treaties to China. On the con-
trary, ILO treaties have a significant impact on providing a reference
framework and a global standard for the development of maternity in-
surance in China, as ILO treaties are tentatively studied, cited, and dis-
seminated by Chinese scholars and policy makers (Hong, 2003; Tang,
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2009; Jiang & Wang, 2015). ILO treaties play a preeminent role in ap-
peals for reforms of and improvements to maternity protection, and in
legitimizing domestic discourses and debates on maternity insurance
(Shao & Xie, 2004). In order to have a clear understanding of the sim-
ilarity and differences between Chinese regulations and ILO treaties, we
compare them along five dimensions: target groups, leave period, benefit
levels, the inclusion of paternity leave, and finance source (see Table 2).

Table 2.
Comparison between ILO-treaties and Laws and Regulations in China
ILO-treaties Laws and regulations in China
Taroet Industrial, non-industrial and
& agricultural occupations including Usrban employees

8OUP  women wage carners working at home

poégﬁ 14-18 weeks 14 weeks

Benefit 2/3 to 100% of previous wage 100% of previous wage earnings of all

level earnings of employees employees in enterprises
Paltcrnity Included Excluded

cave

finance  Public funds or compulsory social

. Social insuran
source insurance ocial 1nsurance

Source: authors” own summary based on ILO treaties and Chinese laws and regulations

First, with regard to the target groups for maternity insurance, these
vary from one legal document to another. The Labour Law stipulates
that the employees who have set up a labor relationship with employers
be covered by the maternity insurance system (Art. 2). According to the
TMMIESW, the target group is employees in urban enterprises (Art. 2).
The SRLPFE, on the other hand, stipulates that employees in enter-
prises, public institutions, state-owned institutions, and government
agencies should be covered by maternity insurance (Art. 2). Therefore,
the SRLPFE has wider coverage than the other two legal documents.
Despite this slight difference among them, all three legal documents tar-
get “employees” in urban regions. The target groups in the Chinese legal
documents are different from multiple ILO conventions on maternity
protection, which have extended the target groups to include non-in-
dustrial and agricultural sectors, including the rural population (e.g. Art.
1.1, 1.3, 1.4 of C103). According to the Chinese legal documents, the
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agricultural population and employees of informal sectors are totally ex-
cluded from the maternity insurance system. Instead of making a legal
claim, they normally turn to social networks for assistance (Sun, 2012).

Second, the period of maternity leave in China was initially 90 days
and was extended to 98 days in 2012 according to the most recent ma-
ternity document (L.e. Art. 7 of the SRLPFE). It complies with the re-
quirements of the ILO treaties R95 and C183 fully (14 weeks and “not
less than 14 weeks”) yet it is slightly lower than R191 (18 weeks).

Third, as for the benefit level of maternity insurance, the SRLPFE
and the TMMIESW, the two core Chinese legal documents, contain in-
dicators that differ from those used in ILO treaties. In China, maternity
allowances shall be paid on the basis of the average earnings of all staff
members of the enterprises in the previous year. The ILO treaties speci-
fy that the calculation of maternity cash benefits should be based on
the previous earnings of individual workers instead of the average earn-
ings of all staff. Another difference is that the Chinese maternity in-
surance grants cash benefits for maternity leave with one hundred per-
cent of previous wage earnings to staff in enterprises, while the ILO
treaties only demand the contracting party to grant two thirds to one
hundred percent of previous wage earnings of the employee (Art. 4.6
of C103; Art. 2 of R95).6

Fourth, Chinese legal documents stll largely lag behind ILO treaties
with regard to paternity and parental leave. So far, Chinese legal docu-
ments have not taken parental leave into consideration, which means the
beneficiaries covered by maternity insurance are only women, and fa-
thers are not entitled to claim a leave period.

Lastly, it worth noting that all core legal documents in China mandate
that the cash benefits, medical services, and health care in the maternity
insurance system be financed through a special “maternity insurance
fund,” which shall be organized via a social insurance program (Art. 8
of SRLPFE; Art. 29 of LPRIW; Cha. 6 of SIL). This conforms to the
regulations of ILO treaties stipulating that maternity protection shall be
organized through either public funds or compulsory social insurance
system(s) (Art. 44 of C103; Art. 6.8 of C183).

6 Besides cash transfers, both international maternity treaties and Chinese legal documents in-
clude provisions for health services and health protection, which aim at improving con-
ditions for the mother and the child (Art. 3 of C183 by ILO; Art. 9 of SRLPFE).
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In sum, the Chinese maternity regime has adjusted itself to interna-
tional norms and standards to a certain degree (e.g. regarding the leave
period and benefit level). However, due to its limited definition and
scope, it remains a “‘social insurance” scheme that limits the target group
to only urban employees. In contrast, the international maternity regime
has expanded its beneficiaries to include the entire population and has
evolved into universal “maternity protection.” The most significant dif-
ference between China and the international community lies in the
non-recognition of parental leave by the Chinese maternity regime, which
still adheres to a more conventional view, assuming that only women are
entitled to maternity leave, not their husbands. The basis of this ideation-
al foundation is still linked to traditional sex roles and a male breadwin-
ner model, which is consistent neither with the reality of contemporary
Western societies nor with that of contemporary Chinese society.

Local Implementation in China:
Disconnecting from Domestic Laws and Global Standards

Institutional disconnection refers to the gap between paper law and
factual development. It suggests that at times it is easier to proclaim
global values than actually put them into practice, since the enforcement
of paper laws is dependent upon many prerequisites such as the avail-
ability of institutional capacity, political-administrative infrastructure, fi-
nancial resources and the political will to implement a law by national
and sub-national actors (Leisering, 2005). We explore the disconnection
of maternity insurance in China from both international standards and
national regulations. Firstly, the large number of excluded women and
the absence of parental leave are the main features of the disconnection
from ILO treaties. Secondly, poor implementation and undesirable out-
comes reveal disconnection from national regulations.

Compared to ILO treaties, maternity insurance in China exhibits so-
cial exclusiveness. In 2014, less than 15 percent of the total population
in China or less than 25 percent of the urban population was covered
by the maternity insurance.” To date, China has applied the “limited”

7 We have calculated these percentages based on data from MOHRSS 2014 regarding the ab-

solute number of insured persons.
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definition of maternity insurance introduced during the eatly industrial
era, which only covers the industrial population and urban employees
in social and public institutions, while neglecting the enormous de-
mands for maternity protection by other groups, such as female work-
ers in informal sectors (L.e. migrant workers), unemployed women, rural
women and the female workers who engage in employment activities
with marginal and low-wage income and thus have a discontinuous em-
ployment biography (Shao & Xie, 2004; Tang, 2009). According to the
legal exegesis and explication of the series of laws on maternity in-
surance provided by the China Law Counsel Center (2014), unmarried
women are in fact entitled to claim maternity leave. However, any per-
son who breaks the “Law on Population Planning” will lose legal en-
titlements to social insurance and maternity leave. Therefore, the mater-
nity insurance system in China features an enormous coverage gap and
fosters social exclusiveness. Additionally, a significant difference be-
tween the national regulation on maternity protection and ILO treates
is the fact that Chinese legal documents fail to include parental leave
and paternity leave, which constrains the choices of female employees
after childbirth. The paternal obligation and contribution to child-care
is ignored by the law, even though fathers play an increasingly im-
portant role in childcare.

The complexity of maternity insurance is shaped not only by the mul-
tiplicity of relevant legal documents at the national level, but also by leg-
islative federalism, as neatly each province and autonomous region in
China has additionally enacted local regulations on maternity insurance.
For example, in 1997, Fujian province was first to introduce a
“Regulation of Maternity Insurance for Staff in Enterprises in Fujian
Province” (following TMMIESW). Since then, more than 30 local regu-
lations have been enacted at the sub-national level.

Tang (2009) categorizes local maternity insurance coverage into three
types — narrow, medium and broad. The narrow type covers mainly em-
ployees in state-owned enterprises; it has been put into practice in
Shandong, Fujian, Sichuan, Inner Mongolia, Beijing, Jiangxi, Yunnan,
etc. The medium type covers employees in state-owned enterprises and
private enterprises, which exists in Zhejiang, Chongqing, Jiangsu,
Shaanxi, etc. The broad coverage extends to employees in state-owned
enterprises, private enterprises and public institutions; it is found in
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Henan, Guangdong, Shanghai, Hunan, Jilin, Ningxia, etc.

When examining the disconnection of maternity insurance regulations
from actual practices, we find that the outcome is undesirable compared
to other branches of social insurance. According to the annual report
on the development of social insurance in China (2014) released by the
Ministry of Human Resources and Social Security (MOHRSS, 2015),
170.39 million urban employees, accounting for 40.5 percent of total ur-
ban employees, were covered by maternity insurance in 2014. The num-
ber of insured employees covered by unemployment insurance, work-in-
jury insurance, health insurance, and old-age insurance are respectively
170.43 million, 206.39 million, 282.96 million, and 341.24 million (see
Figure 1). Compared to the other four branches of social insurance in
China, maternity insurance has the lowest number of participants and
coverage rate. The coverage rate of old-age insurance for urban employ-
ees is almost double that of maternity insurance. In 2014, around 6.13
million urban employees made use of maternity benefits under the ma-
ternity insurance program, making up a mere 0.2 percent of the total
urban population.
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Figure 1. The Number of Urban Employees Participating in Five Branches of
Social Insurance

Source: authors’” compilation based on the annual report of social insurance in China (MOHRSS, 2015)
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The low coverage and take-up rates in the maternity insurance ar-
rangement are mainly due to individual enterprises’ unlawful behavior.
For example, many employers do not pay their maternity insurance con-
tributions to local maternity insurance funds. In practice, different types
of enterprises have different participation rates. Local government offi-
cials, at the level of cities and counties, usually adhere to a model of
economic growth and they lack the fiscal incentives to fully implement
social insurance arrangements such as maternity insurance. Generally
speaking, most state-owned enterprises pay the contributions for their
staff members’ maternity insurance as required. However, among private
enterprises, joint ventures and foreign enterprises, the participation rate
for maternity insurance varies; many private companies try to minimize
their legal obligation to protect their workers from social risks (Pan,
2003; Feng, 2011). A large number of companies with private ownership
commonly ignore legally binding regulations in maternity laws and ne-
glect to protect female workers against dismissal due to pregnancy and
childbirth. Studies reveal that many female employees are dismissed as
soon as their employers are informed of their pregnancy, while some are
dismissed promptly after childbirth (Ii, 2004; Cheng, 2005).

Furthermore, the extremely low take-up rate of maternity insurance is
also linked to structural factors and employment status in the labor
market. Despite the achievements of promoting women’s rights in
China, scholars have uncovered a countertrend impeding further gender
equality. One study shows that the number of female employees in the
formal sector, particularly in state-owned enterprises, dropped by 14.77
million between 1995 and 2000 (Jin, 2000). In contrast, the number of
female laborers working in the informal sector increased (Jiang, 2003;
Gu, 20006; Chen, 2015). In all five branches of social insurance, the cov-
erage rate for female employees lags behind that of male employees
(National Bureau of Statistics of China, 2004, 2012). This development
is closely linked to the uneven distribution of job opportunities and po-
sitions between men and women, since informal sector employees are
largely excluded from access to social insurance benefits. Thus, the
“informalization” of female labor can partially explain the low coverage
rates of the maternity insurance scheme.
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Conclusion

As maternity protection is an unheeded issue in both gender studies
and social policy studies, this article has sought to shed light on mater-
nity protection by taking China as a case study. With the largest female
population in the world, China is one of a few countries that have set
up a specific maternity insurance policy. Additionally, several Chinese
laws and other legal documents have explicitly addressed the issue of
maternity insurance, indicating the political will of Chinese government
when it comes to women’s rights. However, through in-depth docu-
mentary analysis, we find that, firstly, although Chinese laws and regu-
lations have applied the overall framework of UN and ILO treaties and
conventions on maternity protection, the former is not fully convergent
with the global standards set by the ILO with regard to some core tech-
nical aspects. Secondly, the local practice of maternity insurance in
China reflects the process of disconnection from both international
standards and domestic laws, exemplified by the low participation rate
due to poor implementation.

This study has examined and compared international treaties and
Chinese national legal documents on maternity insurance. On the one
hand, since the reform and opening-up policy in 1979, the Chinese gov-
ernment has introduced several laws and regulations on social rights and
women’s rights in line with core international conventions introduced by
the UN human rights bodies, which make it seem as if China has re-
sponded to the call for maternity protection proposed by the UN.
However, on the other hand, we find that China has not signed any
ILO treaties regarding maternity protection, which indicates China be-
haves in a more passive and restrained way towards fully applying the
ILO treaties and conventions detailing specific regulations and global
standards on maternity protection. The inconsistency between this em-
brace of the guideline-oriented international treaties (such as the UN’s
CEDAW and ICESCR) and concrete international obligations (in the
ILO treaties) reveals the ambivalent attitudes of the Chinese maternity
regime towards the international maternity regime.

Through a comparison of ILO treaties and national laws in China on
maternity protection, we find that as for the leave period, benefit levels,
and finance source, the Chinese regulations on maternity protection are
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close to international standards. There are two major differences be-
tween the Chinese maternity insurance scheme and international mater-
nity treaties. The first is that parental leave and paternity leave are not
included in the Chinese legal system, which stipulates maternity leave
can only be claimed by mothers, not fathers. Adherence to a sole
“maternity” leave makes the maternity insurance system in China differ-
ent from parental leave schemes in most OECD countries. In this as-
pect, China adheres to an outdated welfare model that hinges on fixed
sex roles and gender division. Clearly, China is not keeping pace with
current developments and the new semantics of gender equality in
post-industrialized societies, as, for example, Scandinavian nations do.

The second is the fact that Chinese maternity insurance targets metely
urban employees, while ILO-standards have extended the insured
groups to include the agricultural population and employees in the in-
formal sector. In other words, in China, the non-working urban female
population, informal female workers (e.g. migrant workers in cities), and
the rural female population are excluded from the maternity insurance
system even though they make up the majority of the female
population. This social exclusiveness undermines the legality and legiti-
macy of this system, and contradicts the principle of social equality and
universalism.

Although China has set up an independent maternity insurance
scheme, the implementation of maternity insurance in China is rather
poor. Compared to the four other social insurance branches (i.e. old-age
insurance, health insurance, unemployment insurance, and work-injury
insurance), maternity insurance has the lowest coverage ratio. Taking the
example of old-age protection, the Chinese government has recently ex-
tended the conventional social insurance system to include the whole
population by introducing a universal and non-contributory social pen-
sion (Liu & Sun, 2015). In 2014, less than 15 percent of the national
population was covered by maternity insurance. Even for those who
qualify for insurance, it is common to find that they cannot receive ben-
efits, mostly because of employers’ non-compliance, which is widespread
across China (Sun & Liu, 2014, 2015). In local practice, many employers
minimize their legal obligation and do not pay maternity insurance con-
tributions for their employees. Owing to the lack of penalties and en-
forcement, non-compliance with these laws rarely exposes employers to
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legal punishment, which in turn encourages employers to act arbitrarily
at the sub-national level, making female workers’ rights more or less a
matter of luck.

Through the case of maternity protection, we argue that unlike the
common perception that women in China have been to a certain degree
emancipated in the Sino-communist revolution that intended to promote
women’s liberation, China remains a backward gender-related welfare re-
gime with a rudimentary maternity insurance system characterized by
enormous gaps. By using major indicators of modern social insurance
arrangements such as the coverage ratio and take-up of benefits, we
have come to the conclusion that the maternity insurance scheme in
China targets only the small part of the female population that is pri-
marily confined to the formal sector in the urban regions. The global
trend of the inclusion of paternity leave into maternity protection is still
a marginalized issue, and has been neglected in China. In fact, China
is still far from a gender-equal society since proportionally more women
are employed in informal sectors than male workers and are thus ex-
posed to high social risks and excluded from receiving social insurance
benefits. Therefore, although some improvements have been achieved,
China remains a patriarchal society shaped by the highly uneven dis-
tribution of social resources between men and women (e.g. oppor-
tunities, jobs, and positions, as well as uneven access and entitlements
to social benefits). The social welfare culture in Chinese society is still
conservative and hinges on a socially constructed “naturalness” concern-
ing sex roles and gender division.
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